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REAL ESTATE  & TAX

   The acquisition, holding and disposal of real estates, besides the legal aspects, have always tax consequences. On buying real estate one has to pay stamp fee. Holding a real estate means depreciation and local tax liability. On disposal the seller has to charge VAT on the buyer and pay income tax on capital gain.

1.  Acquisition (stamp) fee:                                

   On acquisition of real estate the buyer is liable to pay stamp fee. The general rate of the fee is 4%, over 1 Billion HUF 2%. The basis of the fee is the market value. The commercial value is defined by the experts of the Stamp Fee Office (SFO, department of the Tax Office - APEH), it can be higher than the contract value, but it is never less. 

   The act of sale & purchase of real estate has always to be included in a written contract, countersigned by a solicitor. It is the buyers liability to submit the contract to the Land Registry Office (LRO). The LRO, besides the registration, forwards a copy of the contract to the Stamp Fee Office, and passes the necessary information for taxation to the Internal Revenue Service (IRS). For this reason the contract contain the names and tax registration numbers of the parties and the contract value, besides many other items.

   Within 30 days after submitting the contract for registration the SFO issues a payment order on the advance of the stamp fee on the basis of the contract value. The Office has 5 more years to evaluate the real estate, to impose the final stamp fee, and charge or credit the difference. 

   Because of this time gap the proper documentation of the original state of condition and repair of the property is very important!

   There are numerous exemptions from the general rate of stamp fee. The first 4 Millions HUF from the value of a residential flat or house is charged at 2% , while the rest at 4%.  Construction sites for housing projects are free from stamp fee if the project is finished within 4 years. The fee on real estates purchased for re-sale within two years by real estate agencies  is 2%. Acquisition of real estate by an investment fund is also charged by 2% fee, if the fund manager has the necessary licence issued by the Hungarian Financial Supervisory Authority (abbreviated in Hungarian: PSZAF).

   The stamp fee is part of the acquisition value, so it has to be capitalized. The stamp fee is calculated as a percentage of market value, including the VAT, except where the property is VAT exempt.

   It is a popular way to avoid paying stamp fee on acquisition by purchasing the company that owns real estate. The direct charges on the acquisition of a company are much lower than the stamp fee on the real estate. However the purchase of a company may have some additional risk, hidden in the history of the company, as the tax expiry in Hungary is 6 years, but an appropriate audit of the company to be acquired and a proper acquisition contract can minimize the risk. An investment fund cannot avoid the fee this way, as the fund is allowed to buy only the real estate itself.

   One more additional disadvantage of buying the owner company instead of the real estate itself is, that the book value of the real estate is usually below the market value, so the tax deductible depreciation is accordingly lower.

2.  VAT included in the purchase value

   I mentioned the VAT in connection with the sale of the real property, but it has to be discussed, of course, in connection with the purchase, as well. 

   The VAT included in the price is deductible, if the real estate is bought for business purposes, charged by VAT. If the real estate is serving VAT exempt purposes, the VAT included is not deductible and has to be capitalized.

   The sale of real estates as a general rule is VAT exempt, but the seller can decide to charge VAT, but this should be declared to the Tax Office before the end of the previous business year. The first sale of a flat or house is charged at 25% VAT in the first 2 year after finishing the construction, while all consequent sales are tax exempt. 

   Leasing or renting real estate is VAT exempt, too, but the landlord can decide to charge VAT, but this should be declared to the Tax Office before the end of the previous business year.
3.  Tax burdens of the landlords
   There are continuous tax burdens imposed on real estates by the local municipalities. Act  No.100 of 1990. on local taxation gives the general framework of the local taxes, determines the upper limits of the different taxes. Within the limits and the frameworks the local municipalities are free to impose taxes.

   Two types of tax are connected with real estate: building and land tax. 

   The rate of building tax is either maximum 900 HUF/m2 or 1.5% of the market value, while the rate of land tax is either maximum 200 HUF/m2 or 1.5% of the market value per annum. The municipalities usually impose the tax by HUF/m2 rate, as the definition of the annually changing market value is rather difficult. 

   A certain, locally defined part of the land, directly connected to a building is free from land tax.  Usually it is 500% of the site coverage of the building. So if we have a 1000 m2 buiding on a 5000 m2 site, then we have to pay the building tax, but we do not have to pay any land tax, but if the site is 6000 m2, then for the extra 1000 m2 land we have to pay tax.

   The local tax liability lies on the person, who is the owner the real estate on the first day of the year.

4.  Tax deductions of the owners

   Owners can depreciate the value of the real estate. The depreciation is a tax deductible expense within the limits defined in the Act on Company Income Tax.

   There cannot be any depreciation on land. The usual rate on buildings is 2%, though the rate for steel structures is 3%, and for light structures is 6%. The rate for improvements in rent is 6% and for leased buildings is 5%.

5. Tax on capital gain

   The capital gain on sale of real estate is part of the operating profit of a company. There is no special rate, deduction or exemption on capital gain for companies. The rate of the company income tax is 19%, so if a company has no other operation, just the purchase and sale of real estates, then, of course, the general 19% tax rate is applicable.

   Unfortunately the capital gain includes the increase of the price due to general inflation, and there are no deductions or relief in connection with this.

   Exactly the same can be told for companies in connection with the leasing activity. 

   Let’s examine the tax in case of a project company, especially set up for a real estate deal. Say the company acquired a piece of land for 100, and sells it two years later for 200. In this case the profit is 100. The usual rate of the local sale tax is 2%, but this is deductible from the base of the profit tax. So the remaining profit is 98. The applicable income tax rate is 19%, so

98 x 16% is 18.62 and the distributable profit after taxation is 79.38. 

   The situation is different in case of private persons. If a private person sells or leases a real estate, then a special 25% tax rate is applicable for the profit (in case of sale) and for the rental fee(in case of letting and no expenses can be deducted in this case)

     All this does not apply to investment funds, as they are not subject to company income tax and local industrial tax.
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